
Usus Facti; A post-consumerism approach in Giorgio Agamben. 

The aim of this paper is two-fold: first, I will try, through an analysis of the struggle between the 

Franciscan order and the Roman Curia in the 13
th

-14
th

 centuries, to obtain insights into the 

contemporary social structures of consumerism and property. Second, I will try to develop this 

controversy further through Giorgio Agamben’s book The Highest Poverty, in the hope to obtain 

some valuable insights on how Christian should relate to them. In this second aim, however, I have 

to admit the limits of the discourse proposed in this paper. As we lack, at the moment, a vocabulary 

to properly articulate the issue (as it will be showed in this presentation) and a fertile cultural 

paradigm to conceive it. Therefore we have to humbly consider the final proposal of this paper 

more of a wishful thinking than an actual organized proposal for social or political action. A 

preliminary ground work to stimulate attention on a contemporary issue and on the way it has been 

dealt with so far. 

I would like to start then by posing a serious question: In the title I speak about post-consumerism, 

but, first, I want to try to give a definition of what consumerism is.  The Merryam-Webster 

dictionary gives us a double definition of the term: the first is “the theory that an increasing 

consumption of goods is economically desirable; also; a preoccupation with and an inclination 

toward the buying of consumer goods”. The second is “the actions of people who spend money on 

goods and services”. 

However, consumerism cannot be merely reduced to this definition. It is obvious that our society, 

organized around the consumeristic ideal, is a society that has a specific understanding of humans 

in their interaction with other human beings and with the world as a whole. For this reason, William 

T. Cavanaugh, in his work Being Consumed, defines consumerism as a form of secular quasi-

transcendent ideology, as it teaches, by virtue of the personal freedom of choice, to detach 

ourselves from material goods; however, this detachment, should be understood as a form of 

relational detachment, Its aim is not to achieve an higher spiritual purpose, it is, instead,  to 

guarantee the continuous repetition of the process of purchase of a good, its consummation and its 

waste once our desire for it has subsided and substituted with another desire. Detachment, in 

consumerism, is merely an habitus that guarantees the endless process of shopping(that is different 

from the action of purchase), and restrains any practical course of action that would impede it. 

Cavanaugh does not fail to understand that consumerism, as the peak development of the ideology 

of free market, is tied to a specific concept of property and human relations. Humans are conceived 

purely as owners, both of their own bodies and of their material possessions, configuring them in a 

specific legal/ontological structure that characterize all their relations as contracts, to be organized 

under specific set of laws. 

In the same way, Robert H. Nelson, in his work Economics as Religion, tell us that, while a concept 

of property has always been present in the western tradition and, especially in the Christian 

tradition, has been conceived as a compromise to limit the fallibility of human nature, after the 

modern era, the secularization of the processes of the market has changed the underlying social 

value of western communities, making self-interest the first social engine and cause of social 

interactions. 

http://www.merriam-webster.com/dictionary/consumption
http://www.merriam-webster.com/dictionary/consumer


Of course, we can surely agree with these points of view. However, what I want to focus on is what 

I believe is a fault inherent to the concept of property in itself and in how it has influenced the 

whole of western tradition. Consumerism is certainly a phenomenon that could happen only through 

the coming of modern age and free market ideology, however, the fertile ground that allowed such 

phenomenon to take place should be found in a more basic concept of the whole of the Western 

tradition. 

It is precisely for this reason that I want to focus on the struggle between the Franciscan order and 

the Roman Church. As Agamben says in The Highest Poverty: academics have so focused on the 

history of the order and of its struggle with the central curia that little attention has been paid to the 

important theological/ontological and legal concepts that were at stake in such a struggle. 

This struggle, I believe, can reveal us some critical points that are inherent to the concept of 

property in itself and that contemporary consumerism has  widened to encompass the whole of 

human existence. Agamben, in his book, seems to mention this as well; however he does not pursue 

the discussion further, as he claims to be lacking the proper conceptual structure for it and that it 

should be discussed in a totally different work. 

The struggle between the fratres minores and the Curia around the concept of property focused on 

the concept of altissima paupertas, with which S. Francis, founder of the order, wanted to define the 

life of the Franciscan monks. This principle was accepted by Pope Nicholas III with the bull Exiit 

qui seminat, and guaranteed the right of usus facti to the monks (simplex facti usus). What kind of 

attitude toward material possessions was this usus facti? 

The principle, that remained unchanged in all the writings of the members of the order from S. 

Francis to Wilhelm of Ockham and John Peckham, for which they fought for against the curia was 

the possibility of establishing an abdicatio omnis iuris: that is, the possibility for a human life 

completely outside the sphere of law. What the monks fought for was the right to use the material 

possessions without having any right on them (nor of property, nor of use). Bonagrazia, in the 

Tractatus de paupertate describes this form of use as sicut equus habet usus facti: In the same way 

the horse has the use as a matter of fact, but not the property, of the food it eats, in the same way 

the religious man has the use as a matter of fact of bread, wine and clothes.  

Ugo di Digne, in his Expositio Hugonis super regulam fratrem minorum, describes the Franciscan 

monks as minors, that is, alieni iuris, like the child or the pupillus that are under the protection of an 

adult. Bonaventura will develop further this concept by comparing the monks to infants that are 

totally under the government of the father ( tamquam parvuli et filiifamilias totaliter ipsius regimini 

deputati). As such, they are totally unable to claim any right of possession on anything, as the 

property is only the right of the father and the children can only use the things. 

Theologically, the foundation of the usus facti can be traced in the tradition of the fathers about the 

communion of wealth. According to the doctrine, as it is also confirmed in the Decretum from 

Grazianus, in the state of innocence everything belongs to everyone; the concept of property and 

human law begin with the fallen status of humanity. The Franciscan were affirming that, as the 

humans in the state of innocence had no property, but just the use of things, the monks would have 

no claim of ownership on the items they were using, keeping just their use. Abidcatio Iuris and state 



of innocence are the main instruments through which the Franciscan were trying to advocate for 

their concept of poverty to the catholic church. 

If you will indulge me, I would like to discuss a bit further the onto-theological consequences of 

such an extreme understanding of the relation between humanity and the material world. I do 

believe that the abdicatio iuris should be understood as the attempt to relinquish any kind of 

relation of power between the monk and the other humans to establish a purely moral relation. As 

Cavanaugh says, in Being Consumed, property has a lot to do with relationship of powers in human 

communities (he is not the only one, we can think to a lot of political thinkers since the modern to 

contemporary tradition, like Hobbes,  Mill, Marx, Hegel, Schmitt etc..). Even in the Gospel we can 

read that Jesus says that we should give to Caesar what belongs to Caesar, recognizing that in any 

legally organized community the dimension of power is unescapable.  

The Franciscan attempt should be understood precisely as an attempt to escape such logic of power, 

not by simply de-legitimizing the law, but by putting the person herself outside the sphere of law. 

We are not talking about breaking the law, but about relinquishing anything on which the law has 

influence on. We cannot give anything to Caesar if we do not have anything to begin with and 

possess only what belongs to God.  

In the same way, the Franciscan Usus Facti was an attempt to establish a purely moral relations 

between humans in their use of the material things, a relation in which there would not be the power 

of the owner, free to dispose of his own possession as he sees fit. But only the moral relation of a 

community sharing together the things God has blessed them with. Usus facti was an attempt to 

obtain the simple use of the things as separated from their property, an abdicatio iuris that aimed to 

relinquish the legal property of goods without relinquish their use, so to achieve a perfect, 

Christian, common-life, where the use of the things would be decided purely through moral 

arguments and not juridical arguments.  

It is on the 8 December 1322 that Pope John XXII, with the bull ad conditorem canonum, marked 

the failure of the Franciscan attempt by affirming the impossibility to separate property from the 

consumption of goods, thus establishing the necessity of the concept of ownership. My main point 

of interest lies in the arguments that the pope used to defend the concept of property. 

We can read in the bull: For who could describe as a "simple usuary" someone permitted to 

exchange, sell or give away the usuary thing? With this phrase, the Pope, showing a deep 

knowledge of the laws of his time and of Roman law, re-affirms that the disposal of material things 

is never, purely, a moral problem but is, in first stance, a legal problem in which is questioned the 

legitimacy of the action, the right of usufruct cannot be disjointed by a right of property that gives 

legitimacy to the use.  

More important is the 4
th

 point of the bull, according to which: [Use of consumables without 

ownership is impossible], things like food, clothes and water, whose use coincide with their 

destruction cannot be separated by the right of property. In the 6
th

  point of the bull the Pope reach 

the peak if this defense by affirming, in four different commas, that: [The act of consuming is not 

use but "abuse"] [It is impossible to give the act of using to another person] [The act of using 

cannot be "had"][An act without a right cannot belong to a state of perfection]. 



Already according to the Roman law,  the usufruct is possible only of those things whose substance 

is not destroyed during their use. Consumables, that are in a state of quasi-usufruct, became 

immediately property of the person they were entrusted to, as it was expected to have them 

destroyed after their use. The Pope’s bull had the aim to ensure that the use of the things would not 

be separated by the legal act of possession of the things themselves, by extending this principle 

from consumable to all material things.  

Particularly, the third comma for the 6
th

 point allow us to see the great juridical and philosophical 

subtlety of the bull: in affirming that the act of using cannot be “had”, the Pope is separating the 

actual practical consume of the things from the usus facti; in this way he is able to create an 

ontological/temporal separation between the two moments, as we can read in the bull: 

Moreover, that simple use-that is, without a right of using-separate from ownership or lordship also 

cannot be had in a usable thing, is proved as follows. For if such a use can be had, it would be had 

either before the act itself, or in the act itself, or after the completed act of this sort. But that this 

cannot happen appears from this: what does not exist cannot be had. Now it is clear that the act 

itself, before it is performed, or even while it is being performed, or after it has been finished, is not 

in reality; from this it follows that it cannot at all be had. For although before the act itself someone 

has the power of performing it, nevertheless, through this the act itself does not exist in reality 

except in potency. And when the act is in the process of being done, the act itself cannot yet be said 

to be in reality, although it can be said of it [pro: substitute de] that it is in the process of being 

done. For that [stage] of an act in the process of being done that is past, or in the future, is not now 

in reality, but in memory or in apprehension only; therefore, except in so far as it is only in memory 

or in apprehension, it can by no means be had. But what is done in the present is momentary or 

instantaneous; undoubtedly it can be perceived more by the intellect than by the sense. Accordingly 

it cannot be had for any time except for that moment or instant in which, when it is being done, it 

can be called "done" after the completed act. Admittedly, if something is produced by the action 

itself, the thing made [delete aliqua] can be had: nevertheless the action itself, which now passes, is 

not had (except in memory, as has been said above). 

Agamben correctly identifies, in this argument, a prophetic paradigm for consumerist society: a 

simple non-legal use, impossible to obtain, and a consumption that implies always a property are the 

legal/ontological cores of mass-consumption societies. Mass consumption societies reveal the 

breaking point of the relation of property: the max amount of property is identified with the total 

consumption (that is, destruction, not necessarily phisical) of the owned goods. Modern 

consumerism, through this logic, has encompassed the whole of human reality so that any aspect of 

human communities has become a declination of this relation of consumption, where every material 

or non-material thing can be considered a good, to be possessed, consumed and destroyed, in a 

physical or relational way.  

Obviously,  to imply a direct causal link between the Pope’s bull and the phenomenon of 

consumerism would be anachronistic, that is not the aim of this paper. What I desire, instead, is to 

call your attention on how the concept of property has been part of the whole of the western 

tradition in a very specific form that surely had a role, once secularism and free market gained the 

prominent hand in our society, in the process that gave to consumerism the specific social structure 

that we see today; for them to grow, the seeds had to be put in fertile ground.  



After all, Pope John XXII affirmed it in the bull: the right of ownership is part of the state of 

perfection; by giving to the usus facti its most legalistic interpretation (according to which it would 

always configure as an illegal act), he had ensured that the logic of powers would be tied to the 

whole of the western tradition through an un-breakable bond, by making theologically impossible to 

have a perfect world without them. 

Agamben, in the last chapter of his book, describes the reactions of the Franciscan monks toward 

the Pope’s bull. His considerations on Olivi’s Quid ponat ius vel dominium, in particular, are quite 

remarkable. Olivi connects the sphere of law to the sphere of signs: laws, as signs, are surely 

something real in human life, however this reality is not an essential reality: laws, as signs and 

symbols, do not add any divine essence to human realities, they have an existential nature, not an 

essential one. In this sense then, they are able to preserve their reality only in so far humanity is 

willing to trust in them and let them stand, should the human factor of trust disappear, any validity 

they enforce would crumble.  

It is a shame that the Franciscan theologians didn’t pursue further the road traced by Olivi; instead 

they tried to define the usus facti merely in a negative way from the sphere of law. At the same 

time, their attempt to define the usus facti only through the negation of law allowed Pope John XXII 

to criticize them precisely in the name of the law. It could be said that the Franciscan monks both 

overestimated and underestimated the law: from one hand, they used its vocabulary without 

questioning its essence, from the other, they tried to use a juridical language to create a form of life 

outside any juridical sphere.  

What lacked in the Franciscan literature was a positive definition of the concept of use. By closing 

the Franciscan monks in a defensive strategy, Pope John was able to prevent such a positive 

development of the concept and was able to re-affirm the primacy of laws and property over life. 

Contemporary consumerism, as a form of secular ethos does realize completely, without any 

moral/ethical constraint, an inherent weakness of the concept of property that was already present in 

the western tradition way before the modern age. 

As Christians and Western citizens, however, we can see today how the contemporary system is 

reaching its breaking point. The human relations presupposed by an anthropology that sees the 

individual merely as an owner are showing all their critical point and weaknesses. The atomized 

individual, separated from his neighbors and relating with them only through the consumerist 

process of satisfaction of his desire is more and more becoming a show of wasted potentiality more 

than a realized humanity. As Christians, we have to remember that, in our anthropology, the 

realization of our history will be achieved not when Christ as a person will come again to the world, 

but when Christ as life, as a way of life will have engulfed our whole existence. In this sense, now 

that the traditional form of life of the Modern West are reaching their historical phase of 

consummation, now it’s the moment to push to create a new form of life that would aim to establish 

moral relations with our neighbors, stripped of any power. 

In this sense, the Christian tradition is already full of material that would allow the construction of 

such a concept, we can think, as an example, to Paul’s first letter to the Corinthians in which we can 

read: 



those who buy something, as if it were not theirs to keep; those who use the things of the world, as if 

not engrossed in them 


